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I. 

INTRODUCTION 

 This Appeal of the order granting Respondent Barack Obama’s Motion to 

Dismiss is limited to the issues affecting Appellant’s Dr. Wiley Drake and 

Markham Robinson.  It is our understanding that Dr. Taitz will be addressing the 

issues affecting her clients in her Opening Brief. 

 This action was brought by, among others, Plaintiffs Dr. Wiley Drake and 

Markham Robinson (hereinafter referred to as “PLAINTIFFS”).  Dr. Wiley Drake 

was the Vice Presidential nominee for the American Independent Party in the 2008 

Presidential Election on the California ballot.  Markham Robinson was the 

Chairman of the American Independent Party and was a pledged Presidential 

Elector for the American Independent Party in the 2008 Presidential Election for 

the California ballot.  Dr. Taitz is representing Plaintiff Dr. Alan Keyes, herein, 

who was the Presidential nominee for the American Independent Party in the 2008 

Presidential Election on the California ballot. 

  



2 

II. 

STATEMENT OF JURISDICTION 

 Federal Question jurisdiction refers to the subject matter jurisdiction of the 

federal courts for claims arising under the United States Constitution, treaties, 

federal statutes, administrative regulations or common law. 28 United States Code 

(hereinafter referred to as “U.S.C.”) § 1331. The District Court had subject matter 

jurisdiction to entertain this matter because all claims brought herein relate to the 

requirements contained within the United States Constitution for eligibility for 

holding the office of President of the United States. As the claims relate to the 

requirements contained within the United States Constitution, the case presents 

issues regarding a Federal Question and the District Court thus had subject matter 

jurisdiction over the claims.   

 Generally, a judgment or order is appealable if it represents the District 

Court’s final disposition of either a collateral issue or all issues as to all parties in 

the proceedings below. 28 U.S.C. § 1291. The Ninth Circuit Court of Appeals has 

jurisdiction to entertain this appeal pursuant to 28 U.S.C. Sec. 1291, which states 

that “[t]he courts of appeals (other than the United States Court of Appeals for the 

Federal Circuit) shall have jurisdiction of appeals from all final decisions of the 

district courts of the United States…” Id. A “final decision” is one that “ends the 

litigation on the merits and leaves nothing for the court to do but execute the 
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judgment.” Catlin v. United States (1945) 324 US 229, 233.  The District Court’s 

judgment was a final decision because the order granted the Respondents’ 

(hereinafter referred to as “RESPONDENTS”) motion to dismiss, thus ending the 

litigation on the merits and leaving nothing for the court to do but execute the 

judgment (ER 1). 

 The District Court entered its order granting RESPONDENTS’ Motion to 

Dismiss on October 29, 2009 (ER 1). On November 9, 2009, attorney Orly Taitz 

(hereinafter referred to as “TAITZ”) filed a Motion for Reconsideration regarding 

the District Court’s order granting the RESPONDENTS’ Motion to Dismiss (ER 

106). On November 16, 2009, Appellants Dr. Wiley S. Drake and Markham 

Robinson (hereinafter referred to as “APPELLANTS”) filed a Notice of Appeal 

with the Ninth Circuit Court of Appeals (ER 70). On November 18, 2009, TAITZ 

filed an Amendment to the previously filed Motion for Reconsideration regarding 

the District Court’s order granting RESPONDENTS’ Motion to Dismiss (ER 35).  

On December 7, 2009, the Ninth Circuit Court of Appeal served the District 

Court with an order stating that APPELLANTS’ Notice of Appeal was “filed 

during the pendency of a timely filed motion” and that the Notice of Appeal was 

“ineffective until entry of the order disposing of the last such motion outstanding.” 

The Ninth Circuit Court of Appeal then instructed APPELLANTS to notify the 

Court in writing of the ruling of the post-judgment motion and to advise the Court 
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whether APPELLANTS intended to prosecute the appeal (ER 33). Several more 

post-judgment motions were filed by TAITZ and, on January 12, 2010, the District 

Court denied the last motion filed by TAITZ in the case (ER 31). Per the Court’s 

instructions, APPELLANTS then timely notified the Ninth Circuit Court of Appeal 

that they intended to prosecute the appeal and did not wish to appeal any of the 

orders related to TAITZ’ post-judgment motions. 
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III. 

STATEMENT OF THE CASE 

 APPELLANTS, members of the American Independent Party, bring this 

appeal from the District Court’s October 29, 2010, ruling granting the defendants’ 

Motion to Dismiss (ER 1). APPELLANTS seek a determination by the Court as to 

whether Respondent Barack Obama (hereinafter referred to as “OBAMA”) met all 

the constitutional requirements for eligibility for the office of the President of the 

United States.  

IV. 

STATEMENT OF THE FACTS 

A. The Parties 

APPELLANTS are members of the American Independent Party. Drake was 

the Vice-Presidential nominee for the American Independent Party in the 2008 

Presidential Election on the California Ballot. Robinson was a pledged Presidential 

Elector for the American Independent Party in the 2008 Presidential Election for 

the California ballot and was at the time the Chairman of the American 

Independent Party.  

OBAMA is a former United States Senator from Illinois and currently sits as 

President of the United States. Respondent Michelle Obama is the wife of Mr. 

Obama. Respondent Joseph R. Biden currently sits as Vice-President of the United 
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States and as President of the United States Senate. Respondent Robert M. Gates is 

the Secretary of Defense for the United States. Respondent Hillary R. Clinton is 

the Secretary of State for the United States. 

B. The District Court Case 

On January 20, 2009, TAITZ filed a complaint that sought a determination 

by the District Court as to whether OBAMA met all of the Constitutional 

requirements for eligibility for the office of the President of the United States 

(ER 711). APPELLANTS were included as parties in TAITZ’ complaint without 

their knowledge or consent. On July 15, 2009, TAITZ filed a First Amended 

Complaint, again including  APPELLANTS as plaintiffs in the case without their 

knowledge or consent (ER 613). The First Amended Complaint included the same 

claims from the original complaint and added a claim that sought injunctive relief 

against Defendants OBAMA, Biden, Clinton, and Gates (ER 613). The amended 

complaint sought an injunction against the defendants to limit their powers until 

OBAMA’s constitutional qualifications were established by the District Court by 

clear and convincing evidence (ER 613).  

 On August 1, 2009, TAITZ filed a Notice of Voluntary Dismissal on behalf 

of APPELLANTS, again without their knowledge or consent (ER 608). TAITZ 

cited irreconcilable differences with APPELLANTS’ attorney, Gary G. Kreep 

(hereinafter referred to as “KREEP”), as the reason for the dismissal (ER 608). 
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Although APPELLANTS did not know or consent to being included as parties to 

TAITZ’ complaint, they did support the legal arguments contained therein, but 

preferred to be represented by KREEP (ER 583). On August 24, 2009, 

APPELLANTS, while represented by KREEP, filed an Ex Parte Application to 

Vacate the Notice of Voluntary Dismissal filed by TAITZ (ER 583). On September 

8, 2009, the District Court entered an order granting APPELLANTS’ Ex Parte 

Application for an Order Vacating their Voluntary Dismissal (ER 521).  

 On September 4, 2009, RESPONDENTS filed a Notice of Motion and 

Motion to Dismiss the case (ER 528). APPELLANTS filed an opposition to the 

Motion to Dismiss on September 18, 2009 (ER 247). On October 29, 2009, after 

hearing oral arguments from the parties on the Motion to Dismiss, the District 

Court entered an order granting RESPONDENTS’ Motion to Dismiss (ER 1). On 

November 9, 2009, TAITZ, on behalf of all Plaintiffs except for APPELLANTS, 

filed a Motion for Reconsideration regarding the District Court’s Order granting 

RESPONDENTS’ Motion to Dismiss (ER 106). On November 16, 2009, 

APPELLANTS filed a Notice of Appeal to this Court to appeal the District Court’s 

Order granting RESPONDENTS’ Motion to Dismiss (ER 70). As a result of 

several post-judgment motions filed by TAITZ, APPELLANTS’ Notice of Appeal 

was ineffective until those post-judgment motions were denied by the District 

Court on January 12, 2010 (ER 31).   
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V. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

 This appeal is brought as a result of a judgment of dismissal of the First 

Amended Complaint filed by APPELLANTS and the group of Plaintiffs 

represented by TAITZ., RESPONDENTS (CT 1158).  The  Court’s order granting 

RESPONDENTS’ Motion to Dismiss was in error because RESPONDENTS failed 

to establish that there was no triable cause of action on the critical Constitutional 

issues of whether OBAMA has met the eligibility requirements to serve as 

President of the United States.  

VI. 

SUMMARY OF ARGUMENT 

 The District Court should not have granted RESPONDENTS’ Motion to 

Dismiss. The District Court’s decision that APPELLANTS did not have standing 

to bring their claims was incorrect because APPELLANTS satisfied the 

requirements for standing, including (1) suffering an injury, (2) which was caused 

by RESPONDENTS, and (3) was redressable by the court.  

 Furthermore, the District Court was incorrect to conclude that the issues 

presented by APPELLANTS’ claims were precluded by the Political Question 

Doctrine and, therefore, best left to the determination of the political branches of 
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government. To the contrary, the political branches lack any authority to make 

determinations regarding a candidate’s eligibility for office. 

 Finally, based on the District Court’s reasoning, there is no authority tasked 

with verifying whether a Candidate for the President of the United States satisfies 

the Constitution’s requirements for eligibility. As a practical matter, absurd results 

are likely to occur in the future if the Court does not resolve the issue regarding the 

verification of the eligibility of candidates for office.  

 Since the District Court erroneously granted RESPONDENTS’ Motion to 

Dismiss, APPELLANTS respectfully request that this Court vacate the dismissal 

and remand the case for further proceedings.     

VII. 

ARGUMENT 

 This Appeal of the order granting RESPONDENTS’ Motion to Dismiss is 

limited to the issues affecting Appellants DRAKE and ROBINSON.  It is our 

understanding that TAITZ will be addressing the issues affecting her clients in her 

Opening Brief. 

 This action was brought by, among others, Appellants DRAKE and 

ROBINSON.  DRAKE was the Vice Presidential nominee for the American 

Independent Party in the 2008 Presidential Election on the California ballot.  

ROBINSON was a pledged Presidential Elector for the American Independent 
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Party in the 2008 Presidential Election for the California ballot.  TAITZ is 

representing the remaining group of appellants, including Plaintiff Dr. Alan Keyes, 

who was the Presidential nominee for the American Independent Party in the 2008 

Presidential Election on the California ballot.  

A. STANDING 

i. Appellants Have Suffered Sufficient Injuries Caused 
by Respondent’s Actions to Merit Recovery 

 
 Standing is proper when there is (1) an injury in fact, (2) caused by the 

Defendant, and (3) redressable by the court.  The Court in Hollander v. McCain 

noted “a candidate or his political party has standing to challenge the inclusion of 

an allegedly ineligible rival on the ballot, on the theory that doing so hurts the 

candidate's or party's own chances of prevailing in the election.” (Hollander v. 

McCain (2008) 566 F.Supp.2d 63).  Here, DRAKE was a candidate for Vice 

President of the United States running against OBAMA in the 2008 election.  As a 

Vice Presidential candidate, DRAKE has an interest in having a fair competition 

for that position.  This interest is akin to the interest of an Olympic competition, 

where one of the competitors in an athletic competition is found to be using 

performance enhancing drugs, but is not removed despite a violation of the rules, 

and all of the athletes who had trained for the event legitimately are harmed if that 

disqualified contestant remains as the contestants would not be competing on a 

level playing field.  OBAMA entered this race without having met the eligibility 
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requirements for the office of President of the United States and, as a result, 

DRAKE has been injured because he did not have fair competition for the office of 

Vice President of the United States, and, thus, was not given a fair opportunity to 

obtain votes for Vice President of the United States. 

 In their Reply to Plaintiff’s Opposition to Motion to Dismiss, 

RESPONDENTS argued, without authority, that because KEYES and DRAKE 

were not in a position to win a majority of the Electoral votes throughout the 

nation, they lacked specific injury other than a general voter standing (ER 238).  

The fact that KEYES and DRAKE were only on the ballot in one state for the 

office of President of the United States and, therefore, could not have reached the 

requisite 270 Electoral votes to win the office does not nullify their injury.  

KEYES was in fact on the ballot in other states with other Vice Presidential 

candidates.  The injury here is not that some candidates for the Office of President 

of the United States were prevented from winning said office, but that these 

candidates were denied a fair opportunity to run for the office because their 

competition was disqualified from the outset.  Whether or not a candidate can win 

a race for office is irrelevant to the question of whether the election is against 

eligible candidates. 

 Here also, ROBINSON was a Presidential Elector in the 2008 election.  As 

an Elector, he had an interest in there being a fair competition between the 
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candidates he pledged to vote for and the other candidates for the office of 

President and Vice President of the United States.  OBAMA entered this race 

without having met the eligibility requirements for the office of President of the 

United States and, as a result, ROBINSON has been injured because the candidate 

he pledged to vote for did not have a fair competition for the offices of President 

and Vice President of the United States, thus preventing ROBINSON from casting 

a vote for the candidates he pledged to vote for as Elector.   As a result, 

APPELLANTS have suffered a concrete injury in fact. 

ii. Appellants’ Injuries are Redressable by This Court 

In order for a matter to be redressable, there must be a likelihood of 

success on the merits in APPELLANT’S favor.  Steel Co. v. Citizens for a Better 

Environment (1998) 523 U.S. 83, 103. ["The ‘irreducible constitutional minimum 

of standing’ contains three requirements... (T)here must be redressability-a 

likelihood that the requested relief will redress  the alleged injury."].  

APPELLANTS allege that OBAMA is ineligible to serve as President of the 

United States by reason of not being a natural born citizen as required by the 

U.S. Constitution (hereinafter referred to as “U.S. Const.”), Article (hereinafter 

referred to as “Art.”) 2, Section 1. Even though OBAMA was elected to this office, 

this ineligibility constitutes a legal disability for the Office of President of the 

United States.  RESPONDENTS alleged in their Motion to Dismiss that this matter 
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is a political question and, therefore, unredressable by this Court.  In State ex rel. 

Sathre v. Moodie, after Thomas H. Moodie was duly elected to the office of 

Governor of the State of North Dakota, it was discovered that Moodie was not 

eligible for the position of Governor, as he had not resided in the state for a 

requisite five years before running for office, and, because of that ineligibility, he 

was removed from office and replaced by the Lieutenant Governor.  State ex rel. 

Sathre v. Moodie (N.D. 1935) 65 N.D. 340, 258 N.W. 558.  The Court held: 

“The lack of residential qualifications on the part of the Governor  
is a legal disability. The [North Dakota] Constitution does not 
differentiate between a disability existing before election and one 
occurring after election in regard to the right of the Lieutenant 
Governor to assume the powers and duties of the office of Governor. 
The provision in the Constitution devolving these powers and duties 
upon him must be construed in the light of reason. The context must 
be considered. When the framers of the Constitution used the 
language which we are here considering, they intended to include 
legal as well as physical or mental disabilities, and did not exclude 
disabilities existing prior to election.”  State ex rel. Sathre v. Moodie 
(N.D. 1935) 65 N.D. 340, 258 N.W. 558. 
 
Here, in like manner, APPELLANTS allege that OBAMA is legally disabled 

by his birth status.  Therefore, all votes cast in favor of the OBAMA/BIDEN joint 

and unseverable ticket by the California Electors should be deemed null and void, 

since the votes were cast for an individual ineligible to run for the office of 

President of the United States of America.  APPELLANTS do not seek to 

judicially place a different political party in the White House, but, instead, only 

seek a determination as to whether OBAMA has met the Constitutional eligibility 
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requirements, and, should OBAMA be discovered to be ineligible to serve as 

President of the United States of America, APPELLANTS seek a Court declaration 

that the votes cast by the California Electors in favor of the OBAMA/BIDEN ticket 

were of no legal force or effect.  Given that the Court has the power to review acts 

of the other branches of government to ensure Constitutional compliance, and the 

power to issue writs and declarations against officers within these branches,  and 

may determine that OBAMA has not met the birth requirements for the Office of 

President under United States Constitution, the Court has a remedy available in this 

action, namely, voiding the California Electoral Votes for OBAMA due to lack of 

constitutional eligibility for office on the part of OBAMA. 

iii. This Appeal Does Not Concern Political Question Issues  
and is Within the Scope of This Court’s Review 

 
 Under the Political Question Doctrine, Courts will not interfere with 

questions that are best left to the determination of the political branches of 

government.  Baker v. Carr (1962) 369 U.S. 186, 210.  RESPONDENTS alleged 

in their Motion to Dismiss that “the political question doctrine precludes redress to 

any Plaintiffs because such redress would improperly arrogate to this Court 

jurisdiction over political questions as to the fitness and qualifications of the 

President which the Constitution entrusts exclusively to the House and the Senate,” 

and further, “issues related to a candidate’s eligibility for the office of president 

rest, in the first instance, with the voters and with their Electoral College, the 
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Constitutionally created body responsible for selecting the President of the 

United States.”  (ER 528) These assertions are incorrect in a number of ways. 

 First, contrary to RESPONDENTS’ allegations that this matter of 

OBAMA’s eligibility is a Political Question that is best left to the political 

branches to determine and that Federal legislation has already provided a remedy 

for disputes over a candidate’s eligibility for office, the political branches lack the 

authority to make such a determination.  This is shown through an analysis of 3 

U.S.C. § 15, which was cited by RESPONDENTS as the only mechanism after 

an election by which to challenge the qualifications of a candidate.  3 U.S.C. 15.  

The text of the statute cited does not support RESPONDENTS’ conclusion that 

the United States Congress has the authority to challenge any aspect of a 

Presidential Election.  Instead, Congressional authority over a Presidential election 

is as follows: 

 First, the certificates or papers from each State are presented, read, and 

entered on the Journals of the two houses: 

 “Two tellers shall be previously appointed on the part of the 
Senate and two on the part of the House of Representatives, to 
whom shall be handed, as they are opened by the President of the 
Senate, all the certificates and papers purporting to be certificates of 
the electoral votes, which certificates and papers shall be opened, 
presented, and acted upon in the alphabetical order of the States, 
beginning with the letter A; and said tellers, having then read the same 
in the presence and hearing of the two Houses, shall make a list of the 
votes as they shall appear from the said certificates; and the votes 
having been ascertained and counted according to the rules in this 
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subchapter provided, the result of the same shall be delivered to the 
President of the Senate, who shall thereupon announce the state of the 
vote, which announcement shall be deemed a sufficient declaration of 
the persons, if any, elected President and Vice President of the United 
States, and, together with a list of the votes, be entered on the Journals 
of the two Houses.” (3 U.S.C. § 15). 

 
 Next, the President of the Senate calls for objections, if any, which are  

to be made in writing: 

 “Upon such reading of any such certificate or paper, the President of the 

Senate shall call for objections, if any. Every objection shall be made in writing, 

and shall state clearly and concisely, and without argument, the ground thereof, 

and shall be signed by at least one Senator and one Member of the House of 

Representatives before the same shall be received.” (3 U.S.C. § 15). 

 The objections may not, however, be made on any matter concerning 

the Presidential Election.  The statute limits the objections to “any vote or paper 

from a State”: 

 “When all objections so made to any vote or paper from a State shall have 

been received and read, ...” (3 U.S.C. § 15). 

 Finally, the remedy for the objections made is for each House of Congress 

to examine the Electors from that State, and determine whether the Electors were 

properly elected or appointed and whether those Electors had properly cast their 

votes: 
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 “... the Senate shall thereupon withdraw, and such objections 
shall be submitted to the Senate for its decision; and the Speaker of 
the House of Representatives shall, in like manner, submit such 
objections to the House of Representatives for its decision; and no 
electoral vote or votes from any State which shall have been regularly 
given by electors whose appointment has been lawfully certified to 
according to section 6 of this title from which but one return has been 
received shall be rejected, but the two Houses concurrently may reject 
the vote or votes when they agree that such vote or votes have not 
been so regularly given by electors whose appointment has been so 
certified. If more than one return or paper purporting to be a return 
from a State shall have been received by the President of the Senate, 
those votes, and those only, shall be counted which shall have been 
regularly given by the electors who are shown by the determination 
mentioned in section 5 of this title to have been appointed, if the 
determination in said section provided for shall have been made, or by 
such successors or substitutes, in case of a vacancy in the board of 
electors so ascertained, as have been appointed to fill such vacancy in 
the mode provided by the laws of the State; but in case there shall 
arise the question which of two or more of such State authorities 
determining what electors have been appointed, as mentioned in 
section 5 of this title, is the lawful tribunal of such State, the votes 
regularly given of those electors, and those only, of such State shall be 
counted whose title as electors the two Houses, acting separately, shall 
concurrently decide is supported by the decision of such State so 
authorized by its law; and in such case of more than one return or 
paper purporting to be a return from a State, if there shall have been 
no such determination of the question in the State aforesaid, then 
those votes, and those only, shall be counted which the two Houses 
shall concurrently decide were cast by lawful electors appointed in 
accordance with the laws of the State, unless the two Houses, acting 
separately, shall concurrently decide such votes not to be the lawful 
votes of the legally appointed electors of such State. But if the two 
Houses shall disagree in respect of the counting of such votes, then, 
and in that case, the votes of the electors whose appointment shall 
have been certified by the executive of the State, under the seal 
thereof, shall be counted. When the two Houses have voted, they shall 
immediately again meet, and the presiding officer shall then announce 
the decision of the questions submitted. No votes or papers from any 
other State shall be acted upon until the objections previously made to 
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the votes or papers from any State shall have been finally disposed 
of.”  (3 U.S.C. § 15). 

 
 Because the language of 3 U.S.C. § 15 only allows for objections regarding 

“any vote or paper from the State,” RESPONDENTS’ assertion that this Federal 

law is the “remedy for disputes over a candidate’s eligibility for office” is 

incorrect, as the statute applies only to problems with the Presidential Electors 

themselves and does not directly address any eligibility issues with the candidate 

himself.  Since this action is a dispute over the eligibility of OBAMA for the office 

of President of the United States, and not a dispute over whether the Electors 

properly cast their vote, this statute does not apply to the underlying issue at hand.   

In addition, a provision of the Constitution may not be disregarded by means 

of a popular vote of the people, as there are specific guidelines for amending the 

Constitution of the United States.  In order to do so, U.S. Const. Art.  5, requires a 

two-thirds vote of both houses of Congress and ratification by three-fourths of all 

State legislatures in the United States (U.S. Const., Art. 5).  Even if the people of 

the United States voted to elect as President a candidate who did not qualify for the 

position, that vote would not be sufficient to overcome the Constitutional 

requirements for office and make that candidate eligible.  Once a name is placed on 

a ballot, voters are only concerned with whether they prefer one candidate over 

another candidate, as it can be rightfully inferred by said voters that the threshold 

issue of eligibility has already been determined by virtue of the names having been 
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placed on the ballot.  Additionally, the candidates for the Office of President of the 

United States are not required to prove any eligibility issues to the voters at all, 

and, instead, candidates are tasked with convincing the voters to vote for that 

particular candidate over the others.  Because voters can and do vote for candidates 

that are liked by the voters, even if those candidates may not be eligible for the 

position, the voters do not have the power or the right to determine the eligibility 

of a candidate.  For the Court to hold otherwise, would be to strip non-majorities of 

all political power, as the laws would be based upon the whims of the majority, 

rather than on the Rule of Law. 

 Furthermore, the Electoral College is not empowered with the authority to 

determine the eligibility of any candidate.  In twenty-six States and the District of 

Columbia, Presidential Electors are prohibited by statute from voting in variance 

with their pledges, or, if they do, they face civil or criminal penalties and fines.  

The act of determining eligibility is one that requires discretionary authority, so 

that a candidate found to be ineligible may be removed or precluded from 

placement on the ballot.  However, any discretionary authority of the majority of 

the State’s Presidential Electors has been removed by statute, and the Presidential 

Electors, instead, perform a ministerial function of casting their votes in 

accordance with the popular vote of the State that each Elector represents.  Any 

assertion that the Electoral College has the authority to make any determination of 
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a Presidential candidate’s qualifications is unpersuasive because, while the 

historical intent of the of the Electoral College was to allow for such 

determinations, the modern majority trend of the States is to limit the duties of 

the Presidential Electors to the ministerial role of casting a vote for the candidate 

chosen by the popular vote of their respective States.   For these reasons, the 

ministerial power to determine and/or exclude a candidate’s eligibility is not found 

within the Electoral College. 

 Finally, political boards, committees, and panels in general, such as the 

United States Congress, are not proper bodies for making determinations of 

eligibility in this situation because of the significant risk of “corrupt and partisan 

action” (Irby v. Barrett (AK, 1942) 163 S.W.2d 512, 514).  Matters committed by 

the Constitution to the non-judicial branches of the Federal Government are 

political offices.  Baker v. Carr (1962) 369 U.S. 186, 211.  Thus, the Office of 

President of the United States is designed to decide political issues.  In like 

manner, the United States Congress is a political body with the power to legislate 

political matters.  In addition to its political powers, Congress has internal rules 

concerning whether to seat or remove their own members, but these rules do not 

extend to eligibility of candidates for the Office of President of the United States.  

Since both the Congress and the President are political bodies, any Congressional 

authority to determine whether a candidate meets the requirements for the Office 
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of President would be suspect as the determinations would depend on which 

political party was in the majority at the time.  A related issue was considered by 

Court in Irby v. Barrett, which held: 

 “If the Chairman and Secretary of the Committee have the 
right to say that because of the decision of this court petitioner is 
ineligible to be a candidate for office, they may also say, in any case, 
that for some other reason a candidate is ineligible. For instance, it 
has been held by this court in many election contests that one must 
pay his poll tax; that he must do so after proper assessment in the time 
and manner required by law, and that otherwise he is not eligible 
even to vote, and unless he were a voter he could not hold office. So 
with other qualifications, such as residence. May this question be 
considered or decided by the Chairman and Secretary of the 
Committee? It may be that such power can be conferred upon them 
by laws of this State or the rules of the party; but it is certain that this 
has not yet been done. If this can be done, and should be done, the 
door would be opened wide for corrupt and partisan action. It might 
be certified that a prospective candidate has sufficiently complied 
with the laws of the State and the rules of a political party to become 
a candidate, and, upon further consideration, that holding might be 
recalled; and this might be done before that action could be reviewed 
in a court of competent jurisdiction and reversed in time for the 
candidate to have his name placed on the ticket. It would afford small 
satisfaction if, after the ticket had been printed with the name of the 
candidate omitted, to have a holding by the court that the name should 
not have been omitted.”  (Irby v. Barrett (AK, 1942) 163 S.W.2d 512, 
514). 

 
 Since the Office of President of the United States is the most powerful 

position in the country, the risk of “corrupt and partisan action” is great if the 

authority to determine eligibility is placed in the hands of those who are likely to 

gain an advantage over their opposing political parties.  Given this risk, the proper 

remedy for eligibility disputes is to bring such disputes to the Court for a 
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determination, rather than to Congress or the Electoral College, and because this 

Court has the power to make determinations of fact and law regarding 

controversies over the eligibility of a political candidate with little likelihood of 

partisan results.  For all these reasons, the issue of a candidate’s eligibility is not a 

political question and the Court may properly make a determination on this issue. 

B. SUBJECT MATTER JURISDICTION 

 A “case” arises within meaning of this clause pertaining to the judicial 

power of the United States, when any question respecting the Constitution, treaties 

or laws of the United States has assumed such a form that the judicial power is 

capable of acting on it, and there must be an actual controversy over an issue, and 

the mere form of proceeding is not significant. (In re Summers (1945) 65 S.Ct. 

1307, rehearing denied 66 S.Ct. 94).  Here, the underlying issue is one arising 

under the Art. 2, § 1 of the United States Constitution, whether OBAMA meets the 

eligibility requirements for the Office of President of the United States, as required 

under Art. 2, § 1.  As established above, PLAINTIFFS have standing to bring this 

action as they have suffered a concrete injury in fact, caused by OBAMA’s 

ineligibility for the Office of United States President, for which the Court has a 

remedy.  Because PLAINTIFFS have established the requirements for standing, 

and because this case presents an issue regarding a Federal Question arising out of 
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the Constitution, this Court has Subject Matter Jurisdiction over the issues raised in 

this case. 

C. THE QUESTION OF VERIFYING THE ELIGIBILITY OF 
A CANDIDATE FOR PRESIDENT OF THE UNITED STATES, 
IF LEFT UNRESOLVED, COULD LIKELY RESULT IN MORE 
PERSONS UNCONSTITUTIONALLY SEEKING THE OFFICE 

 
This is a matter of first impression.  There is no authority tasked with 

verifying whether a Candidate for the President of the United States is in fact 

a natural born citizen as required by U.S. Const. Article 2. 

APPELLANTS request that this court resolve this current issue of who is to 

have the authority to verify that a Presidential candidate meets the Constitutionally 

required eligibility requirements because there remains a question as to whether 

absurd results may occur unless this Court so determines.  Arnold Schwarzenegger 

is well known as having been born in Austria.  If there are no means of compelling 

verification of a Presidential candidate's birth status, Schwarzenegger could run for 

and be elected President of the United States because there are no means of 

demanding compliance with the Constitutional requirements for the position.  

Again, if the Libertarian Party were to nominate the late Ayn Rand as their 

candidate for President, could she be removed from the ballot on the grounds 

that she is not a natural born citizen of the United States?  Finally, if the current 

Prime Minister of the United Kingdom David Cameron were to be nominated  

by a political party to run for the office of President of the United States, could he 
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do so on the grounds that there is no one with the authority to verify his status 

as required under U.S. Const. Article 2.  Because of the strong potential of 

APPELLANTS respectfully request that this Court reverse the District Court’s 

order granting RESPONDENTS’ Motion to Dismiss regarding APPELLANTS 

Drake and Robinson. 

VIII. 

CONCLUSION 

 Based on the forgoing, APPELLANTS respectfully request that this Court 

reverse the District Court’s order granting RESPONDENTS’ Motion to Dismiss 

regarding APPELLANTS Drake and Robinson. APPELLANTS also respectfully 

request that the Court remand the action for further proceedings in order to 

determine whether OBAMA fulfills the United States Constitution’s requirements 

for eligibility for the Office of President of the United States. 
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    UNITED STATES JUSTICE FOUNDATION 
 
    Attorneys for Appellants, 
    Wiley S. Drake and Markham Robinson 

 

  



25 

CERTIFICATE OF COMPLIANCE 

 I certify that this brief complies with the type-volume limitation set forth 

in Rule 32(a)(7)(B) of the Federal Rules of Appellate Procedure.  This brief uses 

a proportional typeface and 14-point font, and contains 5,772 words.   

 
Dated:  August 12, 2010 Respectfully submitted, 

 
s/ Gary G. Kreep       
    Gary G. Kreep 
    Christopher P. Tucker 
    UNITED STATES JUSTICE FOUNDATION 
 
    Attorneys for Appellants, 
    Wiley S. Drake and Markham Robinson 

  



26 

STATEMENT OF RELATED CASES 

 There are no related cases pending in this Court. 

  



27 

CERTIFICATE OF SERVICE 

I hereby certify that on August 12, 2010, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. 

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system. 

 
s/              Stephen Moore              
 


